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Deprivation of Liberty
(DOL) - Refresh
Provides a statutory framework for authorising a
deprivation of liberty for those making decisions
on behalf of a person who lacks the mental
capacity to make such decisions.

Aims to ensure that people are only deprived of
their liberty in the least restrictive and safest way.
Deprivation of liberty is in a person’s best
interests.

Deprivation of Liberty (DOL) Refresh
In 2014, the definition of a DoL was significantly widened.

P v Cheshire West & Chester Council, P & Q v Surrey CC [2014] UKSC 19
The Acid Test:
•

Lacks capacity

•

Constant/continuous supervision and control

•

Not free to leave

The Impact of Cheshire West
Measure

2013-2014

2014-2015

2015-2016

2016-201

2017-2018

Applications
received

13,715

137,540

195,840

217,235

227,400

Applications
completed

13,040

62,645

105,055

151,970

181,785

Applications
not
completed

Not
reported

Not
reported

101,740

108,545

125,630

Data in table source: NHS Digital


Ten fold increase in the number of deprivation of liberty applications between 2013-14 and 201415



Local Authorities unable to process all applications resulting in backlog



Applications in 2017-2018 rose by 20% on the previous year

DOLS – Why the system needed to
change
-

“Not fit for purpose” – Law Commission

-

Limited Scope – applies to only hospitals and care homes

-

One size fits all approach in all settings (Care Homes v Hospices)

-

Lack of oversight and effective safeguards

-

Overly bureaucratic

-

Poor terminology and negative connotations

-

Scale

-

Confusing for families and service users

-

Confusing for professionals (even with high levels of expertise!)

The Law Commission & Government
Response
•

March 2017 – Law Commission published a report and Draft Bill
recommending an overhaul of the DOLS process

•

DOLS be repealed and be replaced with Liberty Protection Safeguards to
streamline the process of approving a deprivation of liberty

•

March 2018 - Governments final response accepted the need for change.

•

Caroline Dinenage “bring forward legislation to implement the model
when parliamentary time allows”

•

July 2018 - Mental Capacity Amendment Bill introduced before Parliament

Mental Capacity (Amendment) Act
2019
•

Received Royal Assent on 16 May 2019

•

Amends the Mental Capacity Act 2005 and inserts a new Schedule AA1

•

Replaces Deprivation of Liberty Safeguards with Liberty Protection
Safeguards

•

The Act applies to England and Wales Only

Useful dates:
Draft Code of Practice – January 2020
Regulations expected – Spring 2020
Implementation date: 1 October 2020

The purpose of the LPS
•

Introducing a simpler process for DOLS
including:

•

Responsible bodies and the NHS

•

Where a DoL applies

•

Swifter access to assessments

•

Involvement of families

•

Care Home Managers

•

Safeguards

Introducing a simpler process –
Responsible Bodies
Responsible bodies:


NHS Hospital – Hospital Manager (e.g. the NHS Trust) if arrangements
in an NHS Hospital



Independent Hospitals – Local Authorities



Continuing Health Care funded packages – Clinical Commissioning
Groups/Local Health Boards



Anyone else – The Local Authority where the person is ordinarily
resident

.

Introducing a simpler process – the NHS
NHS to make decisions about their own patients
Local Authorities no longer “dragged into” section 21A proceedings for
packages they do not commission
NHS bodies already have the information to hand as to the care
arrangements they commission under Continuing Health Care
Pro: Not “tainted” by DOLS processes v Con: Not familiar with DOLS
processes

Introducing a simpler process
Arrangements not setting
LPS Authorisation:


LPS authorisations apply to the arrangements which amount to a DoL
not the setting in which they occur



Can apply to any setting & multiple settings



Can include means & manner of transport

Introducing a simpler process
Swift access to assessments
Assessor appointed by responsible body to determine:
1.

Mental Capacity – assessment completed by a professional (nurse, social worker etc)

2.

Mental Disorder – assessment completed by a doctor

3.

Arrangements amount to a DoL (acid test)

4.

Deprivation is necessary and proportionate to prevent harm to the person

5.

Consult with the person, and those interested in welfare

6.

Excluded arrangements

7.

Does the person meet one of the AMCP categories (objecting)

8.

Can an appropriate person be identified (if not IMCA appointed)

9.

Age – is the person over 16

10.

Draft authorisation record

The above is to be supplied for pre-authorisation review to confirm authorisation conditions are met
Assessors can be any member of staff of an NHS Trust, CCG, Health Board or Local Authority.
(save for Mental Disorder)
.

Introducing a simpler process
Swift access to assessments
Pre-authorisation review:
1.

Consider the assessments provided

2.

Review information on which responsible body relies

3.

Conclude if authorisation conditions met

4.

Consider draft authorisation record

Pre authorisation reviewers can be any person from the responsible body not
involved in the day-to-day care or treatment of the person
Reads the assessments (like with a DOLS Signatory now) but if objecting an AMCP
must become involved

Introducing a simpler process
Involve families in decision making
Should demonstrate that consultation has taken place with prior to
authorisation:


The person



Any named person



Carer or anyone interested in the person’s welfare



Any deputy or attorney



IMCA or appropriate person

Purpose: Ascertain the person’s wishes and feelings about the
arrangements and provide clarity to family members as to the process

Introducing a simpler process
Appropriate care and better
outcomes
A simpler process in theory provides:
1.

Focus to be on the care delivered

2.

Removes bureaucratic obstacles – person/outcome focused

3.

Reduce backlog of authorisations

Care Homes

Introducing a simpler process Care Home Manager
Cared for person is aged 18 or over

Confirm the arrangements give rise to a deprivation of liberty

Proof of consultation with cared-for person and family (and others)

Determined on assessment that cared-for person lacks capacity, has a mental disorder
and arrangements are necessary and proportionate
When submitting for authorisation:
Must be accompanied by a record of assessments on capacity, mental disorder,
evidence of consultation with care-for person and family and a draft authorisation
prepared in advance

Care Home Manager Role
Concerns:
1.

Are care home managers
conflicted?

2.

Are care home managers qualified
to make these determinations?

3.

Will care home managers have
access to suitably qualified
individuals to complete the
assessments?

4.

Who pays for care home staff
training?

5.

Will this result in care home
closures due to additional burdens?

6.

Do care home managers have the
time and access?

Safeguards

Safeguards
•

Duty to provide care plan (authorisation record)

•

Rights to regular reviews

•

Consultation/family involvement

•

Rights of legal challenge to the Court of Protection

•

Duty on CQC to monitor and report on LPS

•

Rights to IMCA or Appropriate Person

•

Right to information (prior to authorisation)

Safeguards – Independent Review
Prior to authorisation:
•

LPS requires an independent review to be carried out in all cases.

•

This is to confirm that it is reasonable to conclude the conditions for
authorisation are met

•

No one involved in day-to-day care or treatment can act as a reviewer

•

Approved Mental Capacity Professionals if objecting

Safeguards - Reviews
Responsible Body must set out in the authorisation record the renewal
intervals and keep authorisation under review generally.
Duty to hold a review:
•

On reasonable request by a person interested in the arrangements
authorised

•

If person becomes subject to Mental Health Act

•

If responsible body becomes aware of a significant change in person’s
condition or circumstances

Safeguards – AMCP’s
New role intended to build upon the role of a best interest assessor

Review to be undertaken by AMCP if:
•

Reasonable belief the person does not wish to reside or receive care at
a particular place

•

Arrangements are regarded as “necessary and proportionate” mainly in
relation to the likelihood and seriousness of harm to others, not the
appropriate person

Safeguards – Right to Information
Right to information
The effect of an authorisation
Process of authorising arrangements, including assessments, consultation and preauthorisation reviews
Rights to Advocacy (Independent Mental Capacity Advocates – IMCA)
The role and effect of an appropriate person

Circumstances where a pre-authorisation review is to be carried out by AMCP
Details around reviews – when, rights to request, AMCP referrals
Rights to challenge via Section 21ZA – Court of Protection

Safeguards
Emergency DoL and Interim DoL


While the Court decision is being sought



Pending assessment under LPS



An emergency



There must be a reasonable belief in a lack of capacity and that the
DoL is necessary to deliver life-sustaining treatment or carry out a
vital act

Key changes summary
Change

DOLS

LPS

18+

16+

Time period

Up to 12 months

Up to 12 months on first authorisation
Up to 12 months on first renewal
Up to 3 years upon any subsequent renewal

Objections

Considered as part of BI
assessment

Must be reviewed by an Approved Mental Capacity
Professional (AMCP)

When can it be
granted?

Up to 28 days before start of
placement

Up to 28 days before start of placement

Authorising

An authorising signatory
within LA

Considered by a reviewer.
Must not be involved in care or treatment.
Can be an AMCP

Portability

Specific address

Authorises care arrangements

-Age

Key changes summary
Change

DOLS

LPS
All settings

applies to:

Care Homes and Hospitals
Court of Protection (any
other setting)

Responsibility for
authorisation

Local Authority as
Supervisory Body

Responsible Body:
Local Authority
Clinical Commissioning Groups
NHS Trusts

Safeguards

Care Homes/Hospitals – Part
8 Reviews
Court of Protection Section
21A
Welfare Application
COPDOL11

Right to information
Court of Protection
Section 21ZA application for all settings
AMCP’s
IMCA’s

Role of Care Home
Manager

Request Standard
DOLS/Urgent Authorisation

Provide statement and accompanying material to
confirm the authorisation conditions are met

-Authorisation

What can you
do now?

Moving from DOLS to LPS
•

Consider materials re: right to information

•

Be aware that policy and procedure changes will be required.

Start thinking about who will have responsibility for:
•

Arranging assessments

•

Completing pre-authorisation reviews

•

Completing pre-authorisation records and authorisation records

•

Reviewing LPS authorisations

•

Identify training needs for frontline professionals

What’s next?
Regulations to fill out more details in respect of who does what, when
and how
Clarification on whether statutory forms will be available
Draft Code of Practice expected January 2020

Thank you for
listening

